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September 12,2001, in reliance on NOAA's CZMA regulations, the parties exchanged letters to
extend the deadline until after New York received the FEIS for the pipeline project. New York
received the FEIS on October 5,2001 and issued its objection to Millennium's project on May 9,
2002. The timeliness of New York's objection depends on whether the parties agreed on
September 12, 2001 to extend the six-month review period, and ifso, the terms comprising the
agreement. In the interpretation of the parties' actions pursuant to a provision of NOAA's
CZMA regulations requiring mutual agreement (15 C.F.R. § 930.60(a)(3)), principles of contract
law provide a helpful paradigm for consideration.

An "agreement" is essentially a "manifestation of mutual assent;" the term can also be used as a
synonym for contract. See Barron's Law Dictionary; 1 Williston on Contracts § 1: 3 (4th ed.
1991). Generally, the requirements for an informal contract (i.e., one based on the substance of
the transaction rather than form) are: (1) two or more parties with capacity; (2) lawful subject
matter; (3) consideration; and (4) mutual assent.

Two of these elements -capacity of the parties and lawfulness of the subject matter -are clearly
satisfied and not at issue in this appeal. The third element -consideration -requires that
something be given in return for the promise (i.e., that a promise was made as part of a bargained
for exchange). See Restatement (Second) of Contracts (Restatement) § 71(1) (1981). Here, the
parties agreed to extend the period of time available for New York to conduct a consistency
review of Millennium's pipeline project.26 Millennium agreed to delay exercising rights that
would otherwise have come into existence when the State concluded its review -namely, the
right to proceed with obtaining federal permits for its project or (if New York objected to the
project) to initiate an appeal to the Secretary of Commerce. Similarly, New York implicitly
agreed not to object immediately to Millennium's project for reasons of insufficient information
and to consider the Final Environmental Impact Statement in its consistency review. These
commitments by the parties constitute sufficient consideration for an agreement.

The fourth element -mutual assent -is essential to the fonnation of an informal contract, and
must be manifested by one party to the other. It requires an outward expression of assent
sufficient to form a contract -with promises moving from the promisor to the promisee. Assent
may be expressed in actions or in words, so that an agreement may exist even though one of the
promises is inferred from conduct. See Restatement § 19(1).

As an initial matter, the exchange of letters between the parties on September 12,2001
(regarding the proposed extension of the review deadline) suggests that the parties intended to

26 See Millennium's September 12, 2001 letter (confirming that Millennium and New

York mutually agree to extend the time period for the State's decision) and New York's reply of
the same date (agreeing to extend the time period for reviewing Millennium's project).
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